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MVEMORANDUM OPI NI ON

LARO, Judge: Pending before the Court are a notion and a
cross-notion for partial summary judgnent under Rule 121.! On

their 2004 Form 1040, U.S. Individual Income Tax Return (2004

Unl ess ot herwi se indicated, section references are to the
appl i cabl e versions of the Internal Revenue Code, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
Some dol | ar amounts are rounded.
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return), petitioners clainmed a $1,870,000 charitable contribution
deduction for contribution of a | and conservati on easenent by
petitioner E. Bruce D Donato (M. Di Donato) to Mercer County, New
Jersey (county). Respondent determ ned deficiencies in
petitioners’ 2003 and 2004 Federal incone taxes of $300, 324 and
$309, 547, and accuracy-rel ated penalties under section 6662(a) of
$60, 065 and $61, 909, respectively. The deficiency for 2004
arises, in part, fromrespondent’s disallowance of the charitable
contribution deduction which petitioners clained on their 2004
return. In his notion for partial summary judgnment (notion),
respondent asserts that petitioners did not substantiate the
reported charitable contribution in the manner required by
section 170(f)(8) and section 1.170A-13(c)(2), Inconme Tax Regs.
Respondent nmade his notion on June 1, 2010. On July 7
2010, petitioners filed an objection to the notion and their
cross-notion for partial summary judgnent (cross-notion). On
July 26, 2010, respondent filed his response to the cross-notion.
In connection with the notion and the cross-notion, we decide
whet her petitioners are entitled to deduct any portion of the
charitabl e contribution which they reported on their 2004 return.
We hold that they are not.

Backgr ound

On or about July 11, 1995, M. D Donato purchased two

parcels of property located at 245 Cold Soil Road, Princeton, New
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Jersey, for $211,690 (collectively, Schaafsma parcel).? The
Schaaf sma parcel was subdivided froma single lot, and as of July
11, 1995, could be accessed fromCold Soil Road by way of a dirt
road or a prescriptive easenent.® The Schaafsma parcel could
al so be accessed from Cold Soil Road by crossing over |and owned
by the county. Adjacent to the Schaafsma parcel was a | ocal park
owned by the county.

On May 10, 1997, the county conveyed to M. DiDonato for $1
a 50-foot-w de easenent and right of way (full driveway) across
the county’s property by a Deed of Easenment and Ri ght of Way
Agreenent (deed of easenent). The full driveway was adjacent to

t he Schaafsma parcel and was situated in the neighboring park;

2The grantors retained a limted |life estate which expired
upon the earlier of: (1) The death of both grantors; (2) the
failure of the grantors to continuously reside in the house for
nmore than 180 days; (3) destruction of a dwelling house | ocated
on the subject property (residence); or (4) the fifth anniversary
of the closing date. The grantors agreed to pay nonthly rent of
$850 to M. Di Donato for each nmonth that they resided in the
residence followng the fifth anniversary of the closing date.

At all relevant tines, M. Di Donato owned at |east one
ot her parcel near the Schaafsma parcel. Petitioners assert that
they had a prescriptive easenent over property they owned that
all oned them access to Cold Soil Road. The record is not clear
whet her M. Di Donato or his predecessor in interest pursued an
action in New Jersey Superior Court claimng title to real
property or claimng the right to possession in lieu of an
ej ectnent action. See J & MlLand Co. v. First Union Natl. Bank,
766 A.2d 1110, 1125 (N.J. 2001). O course unity of title to the
dom nant and servient tenenents in M. Di Donato m ght have
elimnated the prescriptive easenent under the doctrine of
merger. See, e.g., Landy v. Cahn, 792 A 2d 544, 554-555 (N.J.
Super. C. App. Dv. 2002).
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i.e., it was parkland property. The deed of easenent granted M.
Di Donat o access to the full driveway for pedestrian and vehi cul ar
i ngress and egress fromthe Schaafsma parcel to Cold Soil Road.*
The deed of easenment was recorded on October 10, 1997.

At sonme point after the deed of easenent was executed, M.
Di Donato filed a lawsuit against the county in the Superior Court
of New Jersey, Chancery Division, Mercer County (State court),
wWth respect to the deed of easenent. The New Jersey Depart nent
of Environnental Protection (NJDEP) intervened and noved the
State court for summary judgnent. M. Di Donato al so noved the
State court for partial summary judgnent. The State court
granted NJDEP's notion for summary judgnent and decl ared the deed
of easenment void ab initio. The State court also granted M.
Di Donato’s notion for partial summary judgnent, finding the
county liable to M. Di Donato for breach of “warranties” and
awarding M. Di Donato reasonable attorney’'s fees. The State
court, with the consent of M. D Donato and the county, appointed
a special nmaster to investigate and reconmend to the State court
an appropriate renedy to be awarded to M. D Donato. M.
Di Donato and the county al so agreed to participate in a series of

medi ati on sessions which were overseen by the special master. At

“Petitioners assert that the deed of easenent was nerely an
expansi on of an existing easenment, the purpose of which was to
provide M. DiDonato with sole and excl usive use of the driveway
and to prevent the public from accessing the driveway.
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t he concl usion of the nediation sessions, M. Di Donato and the
county entered into a Menorandum of Settlenment (settlenent
agreenent) on August 27, 2004. That settlenent agreenent set
forth the terns and conditions to resolve the |awsuit between M.
D Donato and the county.

Under the settlenment agreenent, the county agreed to convey
a 35-foot-wide portion of the driveway (partial driveway) to M.
Di Donato in fee sinple. The remaining 15-foot-w de portion of
the driveway was to be held by the county in fee sinple to allow
pedestrian and equestrian traffic entry into the nei ghboring
park. Upon conveyance of the partial driveway interest to M.
D Donato, M. Di Donato agreed “to limt his use of the Schaafsm
parcel to a single famly residence, thereby giving up any and
all devel opnent rights to said property.” The county agreed to
“provide witten acknow edgnent, in form and substance acceptabl e
to [M.] D Donato, of a donation to the county of [M.]
Di Donat o’ s devel opnent rights in the Schaafsma parcel.” M.
D Donato al so agreed to “pay for all property conveyed to himin
fee sinple through a donation to the Green Acres Fund”.® The
anount of the donation was a percentage of the value of the
dri veway commensurate with the partial driveway interest conveyed

to M. D Donato. Most if not all of the substantive rights and

S\\¢ understand the Green Acres Fund to be the Garden State
Preservation Trust (GSPT). See N.J. Adm n. Code sec. 7:36-
26.6(i) (2011).
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obl i gations under the settlenent agreenent were conditioned upon
recei pt of the statutory and regul atory approvals required for
t he di sposal of parkland under New Jersey State law. G ven the
l[imted record with respect to the actions taken by the county
after execution of the settlenment agreenent, we briefly review
the rights and obligations required under State |aw for context.

Pursuant to a statutory grant of authority under the G een
Acres | aws,® the NJDEP comm ssi oner has prescribed rules and
regul ati ons governing the disposal or diversion of parkland
property. See N.J. Adm n. Code sec. 7:36-1.2 (2011). Those
regul ations provided that the partial driveway, by virtue of its
status as parkland protected under the G een Acres |aws, could
not be conveyed to M. Di Donato w thout approval of the
conveyance fromthe Ofice of Geen Acres in the NJDEP, the NJDEP
conm ssioner, and the State House Conm ssion (comm ssion). 1d.
sec. 7:36-26.3; see id. sec. 7:36-2.1

The county was required to hold a public hearing on the

application and provide the public wth an opportunity to submt

5The Conmi ssi oner of the NJDEP (NJDEP comm ssioner) is
granted authority to prescribe rules and regul ati ons governi ng
the adm ni stration, operation, and use of |lands as set forth in
the New Jersey Green Acres Land Acquisition Act of 1961, N.J.
Stat. Ann. sec. 13:8A-1 (West 1961), the New Jersey G een Acres
Land Acquisition Act of 1971, N.J. Stat. Ann. sec. 13:8A-19 (West
1971), the New Jersey Green Acres Land Acquisition and Recreation
Qpportunities Act, N J. Stat. Ann. sec. 13:8A-35 (West 1975), and
the Garden State Preservation Trust Act, N J. Stat. Ann. sec.
13:8C- 1 (West 1999). We refer to these laws collectively as the
Green Acres | aws.
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witten coments to the NJDEP. 1d. sec. 7:36-26.6(c), (d), (e).
Fol |l owi ng that hearing, the county was required to submt

addi tional docunentation to the NJDEP and wait at |east 75 days
before the conm ssion considered the application. 1d. sec. 7:36-
26.6(f). After receiving the county’s posthearing subm ssions,

t he comm ssion was aut horized to approve or disapprove of the
application for disposition of the partial driveway interest to
M. Di Donato. |d. sec. 7:36-26.6(g). Upon approval of the

di sposition of the partial driveway interest, the county was
generally required to remt to NJDEP, for deposit in the GSPT,

t he anbunt of nonetary conpensati on proposed by the county and
approved by the Comm ssion. 1d. sec. 7:36-26.6(i). Upon actual
or equi val ent recei pt of such conpensation, the NJDEP
Comm ssi oner was to execute a release of the Geen Acres |aws and
restrictions on the parkland which the Comm ssion approved to be
di sposed of or diverted. 1d. sec. 7:36-26.3(a)(9).

At sonme point after Decenber 27, 2004, the county filed an
application with the comm ssion and requested that restrictions
under the Green Acres |aws be released for the partial driveway
interest to be conveyed to M. D Donato. Pursuant to an
agreenent entered into between the county and the conm ssion, the
county purchased 16. 66 acres of |and and agreed to dedicate that
| and as parkl and encunbered by the G een Acres laws. A portion

of the purchase price ($36,000) was funded with proceeds fromthe
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sale of the partial driveway interest to M. D Donato. The
bal ance of the purchase price was paid by the county with “open
space tax funds and Green Acres funds”. As a condition of the
sale of the partial driveway interest, M. D Donato agreed to
convey to the county a reciprocal deed which permanently
restricted the devel opnent of the Schaafsma parcel to one single-
famly home. On Decenber 12, 2005, the conmm ssion approved that
application and the sale of 2.05 acres of land fromthe county to
M. D Donato.’

On or about Decenber 22, 2006, the county sent to M.
D Donato a | etter acknow edgi ng and thanking himfor his
“donati on” of the devel opnent rights to the Schaaf sma parcel
That letter advised M. Di Donato that the county did not
i ndependent |y apprai se the donated property and that it was M.
Di Donato’s responsibility to determ ne the val ue of the donated
property for “incone tax deductibility” purposes.

On Decenber 29, 2006, the county conveyed the parti al
driveway interest to M. D Donato by deed (deed) fromthe county
in exchange for (1) $47,031, and (2) a reciprocal deed from M.
D Donato transferring devel opnent rights to the Schaaf sma parcel.
The deed provided that the partial driveway interest conveyed to

M. Di Donato nmerged into and becane part of the Schaafsma parcel

"W understand these 2.05 acres to be the sane parti al
driveway interest which the county agreed to convey to M.
D Donat o under the settlenent agreenent.
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On March 6, 2007, the NJDEP and the county executed a G een
Acres Rel ease and Conpensati on Agreenent and Deed of Restriction,
whereby the State agreed to release the land restrictions on the
partial driveway interest conveyed to M. D Donato in exchange
for a reciprocal deed fromM. DiDonato to the county permanently
restricting the devel opnment of the subject property to one
single-famly hone. On March 19, 2007, M. D Donato and the
county executed a Deed of Restriction (deed of restriction),
whereby M. D Donato conveyed to the county a permanent
restriction against the use of the Schaafsma property for nore
t han one single-famly hone.

In Cctober 2005 petitioners filed their 2004 return, on
whi ch they clained a charitable contribution deduction rel ating
to the easement contribution. Attached to that return was Form
8283, Noncash Charitable Contributions, on which petitioners
reported the appraised fair market value of the | and conservation
easenment as $1, 870,000 and their cost or adjusted basis as
$300, 000. The Form 8283 was not signed by an appraiser or an
aut hori zed representative of the county. Petitioners also
attached to their 2004 return a Self Contai ned Conpl ete Apprai sal
Report (appraisal) prepared by Tighue Appraisal Goup (Tighue).

The apprai sal was dated Cctober 3, 2005, and valued three

parcel s of property owned by M. D Donato as of August 27, 2004,
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t he Schaafsma parcel and one additional parcel.® The purpose of
the appraisal was to estimate a fee sinple estate of those three
parcels, and the value of devel opnent rights of those parcels.
The appraisal reported that the market value of the three parcels
unrestricted by the easenent was $2,070,000. The appraisal also
reported that the market value of the three parcels restricted by
t he easenent was $200, 000. The appraisal concluded that the
val ue of the easenent was the difference of $1, 870, 000.

During the discovery stage of this proceedi ng, respondent
requested frompetitioners a Form 8823° signed by Ti ghue and the
county. M. D Donato, through counsel, responded that no such

Form 8283 was received. By notice of deficiency dated February

8Al t hough respondent does not allege any defect in the
appraisal in the notion, we express concern over the validity and
credibility of that appraisal. First, we observe that the
apprai sal includes in the value of the donated property the
devel opnment rights on three parcels of property when the deed of
restriction concerned devel opnment rights on only the two parcels
maki ng up the Schaafsma parcel. Second, the appraisal uses
mar ket val ue and not fair market value as a standard of val ue.
In that regard, the definition of market value in the apprai sal
enbodi es sel ective elenents of fair market value but does not
enconpass the definition of fair market val ue required by sec.
20.2031-1(b), Estate Tax Regs. See Bank One Corp. V.
Commi ssioner, 120 T.C. 174, 303 (2003), affd. in part and vacated
in part sub nom J.P. Morgan Chase & Co. v. Conm ssioner, 458
F.3d 564 (7th G r. 2006).

°Respondent’ s request for production of docunents requested
“Form 8823”, which is a formused by a taxpayer to notify the
I nt ernal Revenue Service of nonconpliance with the | ow i ncone
housi ng tax credit provisions or any |owincone housing building
di sposition. See sec. 42(m(1)(B)(iii). Gven the context of
respondent’s docunent request, we assune that respondent i ntended
to request an executed Form 8283 and not Form 8823.
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20, 2009, respondent determ ned that petitioners were not
entitled to deduct any part of the $1,870,000 charitable
contribution reported on their 2004 Federal incone tax return.
Petitioners petitioned the Court on May 1, 2009.

Di scussi on

The issue before the Court on the notion and the cross-
notion i s whether petitioners substantiated the reported
charitable contribution in the manner required by section
170(f)(8) and section 1.170A-13(c)(2), Income Tax Regs.
Respondent argues that petitioners did not substantiate the
charitable contribution because petitioners (1) failed to obtain
a cont enporaneous witten acknow edgnent of the donated property
as required by section 170(f)(8), and (2) did not attach to their
2004 return a conpl eted appraisal summary (i.e., Form 8283) as
required by section 1.170A-13(c)(2)(i)(B), Incone Tax Regs.
Petitioners argue that they substantiated the charitable
contribution because (1) the settlenent agreenent qualifies as a
cont enpor aneous witten acknow edgnent under section 170(f)(8),
and (2) the Form 8283 which they attached to their 2004 Feder al
incone tax return substantially conplied with the requirenents of
section 1.170A-13(c)(2)(i)(B), Incone Tax Regs. W agree with

respondent.
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St andard of Revi ew

Summary judgnent is intended to expedite litigation and
avoi d unnecessary and expensive trials of phantom factual issues.

Boyd Gam ng Corp. v. Conm ssioner, 106 T.C 343, 346-347 (1996);

Kroh v. Comm ssioner, 98 T.C 383, 390 (1992). Either party may

move for summary judgnent upon all or any part of the | egal

issues in controversy. Rule 121(a); FPL G oup, Inc. V.

Comm ssioner, 116 T.C. 73, 74 (2001). W will render a decision

on a notion for partial summary judgnent “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any

ot her acceptable materials, * * * show that there is no genuine
issue as to any material fact and that a decision nmay be rendered

as a matter of law.” Rule 121(b); Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). The parties filed the notion and the cross-notion
for partial summary judgnent on whether petitioners have properly
substanti ated the $1, 870,000 charitable contribution they
reported on the 2004 return. The parties agree, and we concl ude,
that there is no genuine issue of material fact and that a

deci sion may be rendered as a matter of |aw

1. Noncash Charitable Contribution

Section 170(a)(1) generally allows a deduction for any
charitable contribution made within the taxable year. Section

170(c) (1) defines a charitable contribution for this purpose to
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include a contribution or gift to or for the use of a political

subdi vision of a State, such as the county. See Wodbury v.

Comm ssioner, T.C Meno. 1988-272, affd. 900 F.2d 1457 (10th G r

1990). Before a taxpayer may claimentitlenment to a charitable
contribution deduction, he or she nmust satisfy various statutory
and regul atory recordkeeping requirenents. The parties dispute
whet her M. Di Donato substantiated his contribution of |and
devel opnment rights in the Schaafsnma parcel in the manner required
by section 170(f)(8) and section 1.170A-13(c)(2), |Incone Tax
Regs. We focus on petitioners’ ability to neet the requirenents
of section 170(f)(8).

Under section 170(f)(8)(A), a taxpayer is generally all owed
a charitable contribution deduction of $250 or nore only if the
contribution is substantiated by a contenporaneous witten
acknow edgnent by the donee organi zation. See also sec. 1.170A-
13(f) (1), Income Tax Regs. That acknow edgnent nust be froma
donee organi zati on and nust generally state: (1) The anount of
cash and a description of any noncash property contributed by the
t axpayer; (2) whether the donee organi zation provided any goods
or services in consideration for the property contributed; and
(3) a description and good faith estimate of the val ue of any
goods or services contributed by the taxpayer. See sec.

170(f)(8) (A and (B); sec. 1.170A-13(f)(2), Incone Tax Regs.
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The parties disagree on whether the settlenment agreenent
qualifies as a contenporaneous witten acknow edgnent under
section 170(f)(8). W need not address whether the settlenent
agreenent was contenporaneous wthin the neaning of the statute
because, as discussed below, the settlenent agreenent is not an
“acknow edgnment” within the purview of section 170(f)(8)(A).

Al t hough section 170(f)(8) sets forth the information which
must be included in a qualifying acknow edgnent, neither Congress
nor the Secretary defined the term “acknow edgnent” for purposes
of that section. W are also unaware of any reported decision or
| egislative history interpreting the term “acknow edgnent” in the
context of section 170(f)(8). W therefore use the “*ordinary,
contenporary, common neaning’” of the term “acknow edgnent” when

appl ying section 170(f)(8). See Pioneer Inv. Servs. Co. V.

Brunsw ck Associates Ltd. Pship., 507 U S. 380, 388 (1993)

(quoting Perrin v. United States, 444 U S. 37, 42 (1979)); Al coa

Inc. v. United States, 509 F.3d 173, 181 (3d G r. 2007); Med.

Transp. Mgnt. Corp. v. Conmm ssioner, 127 T.C. 96, 101 (2006).

Bl ack’s Law Dictionary defines the term *“acknow edgnent” as
“the act of making it known that one has received sonething.”
Black’s Law Dictionary 23 (7th ed. 1999); see also Merriam
Webster’s Collegiate Dictionary 10 (10th ed. 1997). W agree
with this definition in the light of the purpose behind enact nment

of section 170(f)(8). As the Court of Appeals for the Ninth
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Crcuit stated in Addis v. Conm ssioner, 374 F.3d 881, 885 (9th

Gir. 2004), affg. 118 T.C. 528 (2002),

Congress enacted section 170(f)(8) to increase
conpliance with the rule that “where a charity receives
a quid pro quo contribution (i.e, a paynent nmade partly
as a contribution and partly in consideration for goods
or services furnished to the payor by the donee

organi zation),” a charitable contribution deduction is
limted to the anbunt exceedi ng the value of the
consideration received. H Rep. 103-111, at 785
(1993). Section 170(f)(8) “does not inpose an
information reporting requirenent upon charities;
rather it places the responsibility upon taxpayers ..
to request ... substantiation fromthe charity of their
contribution (and any good or service received in
exchange).” H Conf. Rep. 103-213, at 563-64 (1993).

See also Weyts v. Comm ssioner, T.C Menp. 2003-68 (discussing

t he reasons behind enactnent of section 170(f)(8)). From Addis
and the relevant legislative history, it is clear that Congress
requi red a donee organi zation to acknowl edge in a contenporaneous
written docunent that it received cash or property for two

princi pal reasons: First, to informthe donor that all or a
portion of an amount contributed to a donee organi zati on may not
be deducti bl e; and second, to ease the adm nistration and audit
of charitable contributions deductions. See Addis v.

Commi ssioner, 118 T.C. at 536; H Rept. 103-111, at 785 (1993),

1993-3 C.B. 167, 361. It is against this backdrop that we
conclude that the settlenment agreenent is not an acknow edgnent
for purposes of section 170(f)(8).

Petitioners argue that the settlenent agreenment qualifies as

a cont enporaneous witten acknow edgnent because that agreenent
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“legally obligated” M. Di Donato to donate his devel opnent rights
in the Schaafsma parcel. W disagree. The substantive rights
and obligations created by the settlenent agreenent on August 27,
2004, were “subject to and conditioned upon” the county’s
obt ai ni ng approval for the disposition of parkland fromthe

conm ssion at some future date. The conm ssion, however, did not
approve the disposition of the partial driveway interest until
Decenber 12, 2005, nore than 15 nonths after the settl enent
agreenent was executed. \Wen the settlenent agreenent was
entered into on August 27, 2004, M. Di Donato was not under a
contractual duty to convey his devel opnent rights to the county
and no legal obligation was certain to occur. The county was
therefore not able to acknow edge receipt of M. Di Donato’ s

devel opnent rights on August 27, 2004, because his obligation to
transfer those rights had not yet matured and were not certain to
do so.

The settl enent agreenent al so provided that if any term
therein was not satisfied, then M. D Donato and the county
agreed to return to the special master for further proceedings.
The outconme of those further proceedings would then replace any
duty on the part of M. DiDonato to convey his devel opnent rights
to the county. |If the comm ssion did not approve the disposition
of the partial driveway interest, then the settlenment agreenent

woul d have been superseded by the outcone of those additional



-17-

proceedi ngs. See, e.g., Enter. Energy Corp. v. United States (In

re Colunbia Gas Sys., Inc.), 50 F.3d 233, 241-243 (3d G r. 1995).

The chronol ogy of events surrounding the county’s
contribution of the partial driveway interest to M. D Donato and
M. Di Donato’s reciprocal conveyance of his devel opnent rights to
the county al so suggests that the county was not assured of
receiving M. Di Donato’'s devel opnent rights by August 27, 2004.
After the settlenment agreenent was executed, the county applied
to the comm ssion for approval to dispose of the partial driveway
interest in fee sinple. Only after the county obtained the
comm ssion’s approval to dispose of the partial driveway interest
on Decenber 12, 2005, did the county send M. D Donato the letter
dat ed Decenber 22, 2006, which acknow edged and thanked him for
his “donation”. The county’s actions indicate that the county
did not regard M. Di Donato’s obligation under the settl enent
agreenent as mature until the conmm ssion approved disposition of
the partial driveway interest. dGven that the county did not
regard M. Di Donato’s contribution of his devel opnent rights as
conplete, how then could a county representative have
acknow edged recei pt of those rights? The answer, we believe, is
that the county could not have acknow edged recei pt of M.

Di Donat 0’ s devel opnent rights as of August 27, 2004, because the
condition obligating M. D Donato to transfer those rights to the

county (i.e., approval fromthe comm ssion) had not been



-18-
satisfied and therefore the obligations of M. D Donato under
t hat agreenent had not matured.

Petitioners do not argue, and we do not find, that the
letter fromthe county to M. Di Donato dated Decenber 22, 2006,
qualifies as a contenporaneous witten acknow edgnent for 2004.
First, that |letter does not satisfy the contenporaneousness
requi renent because it was obtained after petitioners filed the
2004 return. See sec. 170(f)(8)(C(i). Second, that letter does
not contain a statenent that the county provi ded no goods or
services in consideration for M. DiDonato’s contribution as

requi red by section 170(f)(8)(ii). See, e.g., Schrinsher v.

Comm ssioner, T.C Menp. 2011-71 (denying a charitable

contribution deduction where an agreenent did not include a

description and good faith estinmate of the consideration paid by

a donee); Hollingsworth v. Conm ssioner, T.C Meno. 2010-262
(disallowing a charitable contribution deducti on where two
separate docunents offered by the taxpayer failed to state

whet her the donee provi ded any goods or services in consideration

of the charitable contribution); Kendrix v. Conm ssioner, T.C

Meno. 2006-9; Castleton v. Comm ssioner, T.C. Mnob. 2005-58,

affd. 188 Fed. Appx. 561 (9th Gr. 2006). Thus, the letter dated
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Decenber 22, 2006, simlarly fails as a contenporaneous witten
acknowl edgnent under section 170(f)(8)(A) .1

[11. Concl usion

In the light of the foregoing, we hold that the settl enent
agreenent does not qualify as a contenporaneous witten
acknow edgnent within the nmeaning of section 170(f)(8)(A). G ven
that petitioners do not have a witten acknow edgnment fromthe
county and that they have not established any exception to the
written acknow edgnent requirenent, see, e.g., sec. 170(f)(8)(D)
we conclude that petitioners are precluded by statute from
deducting the $1,870,000 as a charitable contribution, see Hll

v. Comm ssioner, T.C Meno. 2004-156. Accordingly, we will grant

the notion and deny the cross-notion. In so deciding, we have
considered all argunents raised by the parties, and to the extent
not di scussed herein we conclude that they are irrel evant, noot,
or without nerit.

To reflect the foregoing,

An appropriate order wll

be i ssued granting respondent’s

noti on and denyi ng petitioner’s

Cr oss-noti on.

OPetiti oners do not assert that the Form 8283 which they
filed with their 2004 return serves as a contenporaneous witten
acknow edgnent. See Friedman v. Comm ssioner, T.C Meno. 2010-
45,




